Fraud = an intentional deception or misrepresentation
made by a person with the knowledge that the deception
could result in some unauthorized benefit to himself or
some other person.

Abuse = provider practices that are inconsistent with
sound fiscal, business or medical practices and result in
unnecessary cost to the Medicaid program, or in
reimbursement for services that are not medically
necessary or that fail to meet professionally recognized
standards for health care. It also includes beneficiary
practices that result in unnecessary costs to the Medicaid
program. -- 42 CFR 455.2

—
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Fraud Enforcement and Recovery Act of
2009 amends the False Claims Act:

Increased Enforcement

Retention of Overpayments as FCA Violation
No “Presentment” to Gov't Necessary

Expanded Retaliation Protection

A
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Obama’s FY2010 Budget Proposal (May 2009)

— $1.7 Billion increase over 5 years for Healthcare Fraud
and Abuse Control Program (HHS and DOJ)

— 50% increase in funding for program integrity

Healthcare Fraud Prevention and Enforcement
Action Team (HEAT)

— Strike Forces (Miami, LA, Detroit, Houston)

— Data mining, site visits, monitoring, hotlines

— 2009: 138 criminal charges, 44 convictions, $40.7
million in investigative receivables

—
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$16,480,000,000 - in better use of funds
$ 4,000,000,000 - ininvestigative receivables

+$ 492,000,000 - in auditreceivables

$20,970,000,000 - in OIG savings and expected
recoveries

A
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2,556 individuals and organizations excluded
671 criminal actions

394 civil actions, including FCA, CMP settlements,
and self-disclosure recoveries

Not just FCA

— HIPAA/HITECH data breach provisions
First action: 2010 (CT)
Revise BA agreements
Create shared expectations/team coordination

—
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8/08 - IL Medicaid 9/08 — NY

MCO: $225 million Medicaid_ MCO:
($56.25 million to $35 million \
whistleblower)
1/07 - MO FEHB Plan: 10/06 — PA
$975,000 ($165,750 Medicaid
to whistleblower) MCO: $5 million
($780,000 to
whistleblower)

5/09 - FL
Medicaid MCO: /

$80 million

A
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Action item: internal monitoring and audits

— Monitor: ongoing reviews, data analysis and reports

— Audits: formal retrospective review against
standards/benchmarks

—
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Action Item: Internal Monitoring

“Whether established as a compliance program or a state-
approved fraud and abuse plan, managed care
organizations should undertake such efforts as . . .
developing procedures to monitor service patterns of
providers, subcontractors, and beneficiaries.”

“The MCO should be monitoring provider fraud ...”

— Guidelines for Addressing Fraud and Abuse in Medicaid Managed
Care (Oct. 2000)

A
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2010 OIG Work Plan

MA Part D
— Admin Costs Used in MA — Sponsors’ Internal
Bids FWA Controls

— Formulary Changes

— Beneficiary Appeals — Bid Submissions
Y — Reconciliation Data

— Marketing by Sales Agents — Oversight of PBMs

— Plan Oversight of and Pharmacies
Contractors

— Culturally and Linguistically
Appropriate Services

— Encounter Data

—
HOLLAND & HART. ® X
10




State/Contractual Issues

— Auditing/monitoring provider network

— Reviewl/investigation of complaints

— Timely claims payment/recovery of improper payments
— Corrective action plans

— Reporting of fraud and abuse activities

— Certification of no knowledge of unreported fraud

— Working with your Medicaid Fraud Control Unit

A
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Capitated: Look for underutilization
— services/goods not provided

— cost-shifting to carved out services
FFS: Look for overutilization

— upcoding, unbundling, double billing

— billing for ineligible recipients/services
— beneficiary abuse (meds)

—
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Primary Care Physician (PCP):

— avoids treating patient through restrictive hours and/or
inaccessible location.

— delays notifying MCO when member dies or moves.

— fails to refer members to specialist for medically
necessary care, or, accepts kickbacks from specialist to
refer members.

— transmits false encounter data to MCO
— causes increased ER utilization

13

Reverse False Claim violation

— Arises from “knowingly and improperly avoiding or
decreasing an obligation to pay or transmit money or
property to the Government”

— Obligation includes “retention of any overpayment”

— May create obligation affirmative duty to refund even
where overpayment is not the result of fraudulent claim

—
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Questions:

— What constitutes “improperly” avoiding repayment?
— How long is too long to retain overpayment?

— Can you retain overpayment during appeal?

15

Action item: monitoring and repayment

— Implement systems to prevent, identify, and track
overpayments

— Evaluate whether to repay or self-disclose
— Document repayment

—
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Disclosure Decision Factors
Need: violation?
Risks?
— Cost/disruption/penalties
— No leniency guarantee
— Trigger investigations, civil lawsuits, market repercussions
— Potential waiver of confidentiality
Timing?
Which entity/agency?
— OIG/HHS, DOJ/US Attorney Office
— State Medicaid Fraud Control Unit
— CMS Contractors (FI, MEDICs, etc.)

HOLLAND& HA
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A

OIG SDP resolution may include:

CMP settlement at lower end of range

Settlement of federal FCA at double damages

rather than triple

Refund

No recovery/settlement

State FCA penalty and damages

Ongoing compliance obligations? CIA/CCA?

—
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Claims submitted to recipient of federal funds can
trigger FCA liability even when no claim is
presented directly to federal government

DOJ and qui tam whistleblowers can pursue false
claims submitted by contractors, vendors, or
providers to MA, Part D, or Medicaid Managed
Care Plans

A
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Action item: attention to contractor relations
— Coordination of compliance staff

— Shared expectations regarding monitoring, reporting,
etc.

— No retaliation against contractors (see below)

— Proactive cooperation with enforcement agencies such
as MFCUs

—
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MFCU is NOT the single state agency, usually part
of AG’s office

Implement documented referral process
Hold regular meetings

Work joint investigations

Cross train

Use notification procedures

A
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Amerigroup noticed doctor had high level of E&M
Visits

2004: Amerigroup terminated doctor from
Medicaid plan network and referred matter to DC
MFCU and FBI

December 2009: doctor found guilty of healthcare
fraud and ordered to forfeit $133,418

—
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Non-employee agents and contractors are now
protected from retaliation

Protects reporting AND attempts to stop FCA
violations

Action items:
— Revise policies and procedures to cover providers,
vendors, and independent contractors
— Training
— Strengthen ties between Compliance and others

HOLLANDS& HART.
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QUESTIONS?

Matt Weber
Holland & Hart LLP
(303) 295-8565

mweber@hollandhart.com

—
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